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THE COMPTHOLLER GENERAL
OF THR LINITED SBTATER

WASHINGTON, O.C. 20848

DECISION

FILE: B-19006% NATE: Pebruary 13, 1978

MATTER OF: Fred F. Cherye- Request for Reconsideration
of Claim for Backpay

DIGEST: Employse of Department of Army claims
compensation adjustment for period he
served as GCS-12 in position lataer re-
classified to CS-13 and for period ha
sarved as 35-11 due to reduction in
force. Employee has no entitlement
under civil service regulations and
Supreme Court held in United States v.
Testan, 424 U.S. 392 {1976), that nelther
Classification Act, 5 U.3.C. 5101=5115
{(13970), nor the Back Pay Act, 5 U.S.C.
55¢6 (1970), creates substantive righu. to
backpiay forr periaet wrongful position
cinagification. Claims remarding lo-
proper reduction in pey due to reduc-
tion in for:e actions are for submireion
to Civil Service Commiasion unider £ F.R.
351.901.

By letter dated August 15, 1977, M~. Fred F. Cherye has re-
quexted reconsideratiori of Szttlement Certificate No. Z-2631002,
dated August 4, 1977, by which our Claims Division disallowed his
¢laim for backpay.

The record shows that Mr. Cierye was employed as a Motion
Pirnture Production Specialist grade G5-12, Step 2 in the Long Is-
land, New York, District »f the Department of the Army, Army Pic-
torial Center, Information Films Branch, when he was notified by
letter dated May 5, 1970, that his position would be afiected by a
reduction in force. In lieu of separation ry _he reduction in
force, Mr. Cherye was of ered the position of Motion Picture Pro-
duction Specialist Grade GS-11, Step 8 in National Range Opera-
tiona, Data Collection Directorate, Pictorial and Processing Divi-
sion, Motion Picture Brznch, Motion Picture Editing Sectior.,, White
Sands Missile Range, New Maxico. Mr. Cherye accepted that appoint-
ment effective June 29, 1970. On September 24, 1972, he was re-
promotca to grade GS=12 and on April &4, 1976, he was promoted to
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arade G5-13, The latter promotion was the result of a cetermination
by the U.S. Civil Service Commission, Dallas Region that grade GS-13
wis the proper grade classification for the position of Motion Pic-
ture Production Specialist.

As a result of the reclasaification action, Mr. Cherye made a
claim for backpay in the amount of the difference between the grade
GS-12 an. grade GS-13 salary from October 27, 1968, the date of his
original promotion to g: ade GS5~12. He also claimed backpay for the
period of July 1, 1970, to September 24, 1972, when he was employed
as a grade G3-11,

Backpay is awarded under the authority ol 5 U.S.C. 5596 (1970)
as a remedy for wrongful reductions irn -grade, removals and ususpen-
siona; und othker unjustified or unwarranted actions affecting pay
or allowances. A prerequisite for the award c backpay is a deter-
mination by an sppropriate authority that an employee has under-
gone an unjustifiad or unwarrant:d personnel action.

Mr. Cherye has asked that wc conslder his claim under Matter of
Everett Turner and David L. Caldwell, 55 Comp. Gen. 539 (1975). 1n
that decisicn we held that employces detailed %o higher graded posi-
tionz beyond 120 days without prior Civil Service Comrr' . ssicn ap=-
prcval were entitled to temporary retroactive promotions with back-
pay. Although the Civil Service Commiasion changed the clessification
of Mr. Cherye's position to a higher grade, that action was not retro-
active. :

Under the Classification Act of 1949, codified in 5 0.8.0C. 5101
et seq. (1970), and the implementing regulations found in Part 511 of
title 5 of the Code of Federal Regulations, an employee's agericy and
the Civil Service Commission are primarily reaponsible for the clas-
sification of the duties of the employee's position. Section
511.701(a), title 5 C.F.R. provides that the effective date of a clas~
gificatinn action taken by an agency i= the date the action is ap-
proved in the agency or a subsequent date specifically stated. Saction
511.701(b) provides that a c¢lassification decision made by a certi-
ficate issued by the Commission takes effect not earlier than the
date of receipt of the certificate in the agency and not later than
"the begilining of the fourth pay period following the receipt of the
certificate in the agency, unless a subsequent date is specifically
stated in the certificsite. The sole provision for a retroactive ef-
fective date tor a classification action is when there is a timely
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appez. which results in the reversal, in whole or part, of a downr-
grading or other classification action which naa resulted in the
reduction cf pay. '3es 5 C.F.R. 511.703. 5ee Matter of Maricon McCaleb,
55 Comp. Gen. 515 (1975). Also, a3 our Claims Vivision pointed out,
the Supreme Court held in United States v. Testan, 424 U.S. 392 (1976),
that neither the Clazsification Act nor the Back Pay Act creates a
substantive ;right to backpay for a period of wrongful ponsition clas-
sification. See Matter of George A. Jackson, B-188617, September 20,

1977.

In accordance with the above, Mr. Cherye is not entitled to back-
pay due to Lhe reclassification of his position. It i3 not clear
whether Mr. Cherye claims entitlement to backpay durin,; the period he
was a gracz GS-11 because of the reclassification antion or because
ha feels his reduction in grade was improper. In the laiter instance,
Hr. Cheryel proper c(ourse is an appzal to the Civil Service Cone
mission. In the caze of smployees who have suffered a reduction in
pay as the consequsrce of a reduction in force action, the Civil
Service Cormiasion s the appropriate autherity under the Back Pay Acc,
having powar to co’rect improper or unjustified personnel actiocns.

The regulations regarding appeal to the Civil Service Commission are
set fcth in § C.F.R. 351.9%1 a3 follows:

"(a) An employee who has received a notice of
specific action ardwho believes this part has not
been correctly applied wmay appeal to the Commissicn.
He may appeal any time after he receives a notice of
spacific action, but not more than 15 calendar days
after the effective dzte of the action.

© "{®) The Comnission may exterd the time limit
in paragraph (a) of this section when the appellant
shows that he was not notified of the time limit and
wa3 not otherwise aware of it, or that he was preven-
ted by circumstances beyond his control from appealing
vithin the time limit.

"(c) An appeal shall (1) be in writing, (2) id-
entify the appellant, the agency, and the nature and
effective date of the action appealed, and (3) state
why the appellant believes the action appealed is improper.
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~{4) The decision of the office of t{he Com=
miasion having appellate jurisdiction ia final.
However, elther party to the appeal may petition
tie Appeals Review Board to reopen & id reconsider
the decision under 772.310 of llia chapter."

In accordance with the abova, we susiain the action of our
Claims Division, Aisallowing Mr. Cherye's claim.

Deputy Comptx'ollex&'ezjr*ﬁ’

of the United States’
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Diractcr, Claims Divisicn
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: ) » .
Comptroller Genepal 7+ KPLLER

Fred F. Cherye - Claim for Beckpay - B-1000569-0.M,

Returned harwith is file Z-2631002 alonz with a copy of ouvr dacislown
B-190069, dated Loday, sustaining your settlement of August 4, 1977,

Attachments: 2






